Office of the Secretary of Labor

Subpart D—Investigation, Concil-
iation, and Enforcement Pro-
cedures

§35.30 Compliance reviews.

(@) CRC may conduct such compli-
ance reviews, pre-award reviews, and
other similar procedures as permit CRC
to investigate and correct violations of
the Act and this part, irrespective of
whether a complaint has been filed
against a recipient. Such reviews may
be as comprehensive as necessary to
determine whether a violation of the
Act or this part has occurred.

(b) Where a review conducted pursu-
ant to paragraph (a) of this section in-
dicates a violation of the Act or this
part, CRC will attempt to achieve vol-
untary compliance. If voluntary com-
pliance cannot be achieved, CRC will
begin enforcement proceedings, as de-
scribed in § 35.36.

§35.31 Complaints.

(a) Who may file. Any person, whether
individually, as a member of a class, or
on behalf of others, may file a com-
plaint with CRC alleging discrimina-
tion in violation of the Act or these
regulations, based on an action occur-
ring on or after July 1, 1979.

(b) When to file. A complainant must
file a complaint within 180 days from
the date the complainant first had
knowledge of the alleged act of dis-
crimination. The Director may extend
this time limit for good cause shown.

(c) Complaint procedure. A complaint
is considered to be complete on the
date CRC receives all the information
necessary to process it, as provided in
paragraph (c)(1) of this section. CRC
will:

(1) Accept as a complete complaint
any written statement that identifies
the parties involved and the date the
complainant first had knowledge of the
alleged violation, describes generally
the action or practice complained of,
and is signed by the complainant;

(2) Freely permit a complainant to
add information to the complaint to
meet the requirements of a complete
complaint;

(3) Notify the complainant and the
recipient of their rights and obliga-
tions under the complaint procedure,
including the right to have a represent-
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ative at all stages of the complaint
procedure; and

(4) Notify the complainant and the
recipient (or their representatives) of
their right to contact CRC for informa-
tion and assistance regarding the com-
plaint resolution process.

(d) No jurisdiction. CRC will return to
the complainant any complaint outside
the jurisdiction of this part, with a
statement indicating why there is no
jurisdiction.

§35.32 Mediation.

(a) Referral to mediation. CRC will
promptly refer to the Federal Medi-
ation and Conciliation Service or the
mediation agency designated by the
Secretary of Health and Human Serv-
ices under 45 CFR part 90, all com-
plaints that:

(1) Fall within the jurisdiction of the
Act or this part, unless the age distinc-
tion complained of is clearly within an
exception; and

(2) Contain all information necessary
for further processing, as provided in
§35.31(c)(1).

(b) Participation in mediation process.
Both the complainant and the recipient
shall participate in the mediation proc-
ess to the extent necessary to reach an
agreement or to make an informed
judgment that an agreement is not pos-
sible. The recipient and the complain-
ant do not need to meet with the medi-
ator at the same time, and a meeting
may be conducted by telephone or
other means of effective dialogue if a
personal meeting between the party
and the mediator is impractical.

(c) When agreement is reached. If the
complainant and the recipient reach an
agreement, the mediator shall prepare
a written statement of the agreement,
have the complainant and recipient
sign it, and send a copy of the agree-
ment to CRC.

(d) Confidentiality. The mediator shall
protect the confidentiality of all infor-
mation obtained in the course of the
mediation process. No mediator may
testify in any adjudicative proceeding,
produce any document, or otherwise
disclose any information obtained in
the course of the mediation process,
unless the mediator has obtained prior
approval of the head of the mediation
agency.
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(e) Maximum time period for mediation.
The mediation shall proceed for a max-
imum of 60 days after a complaint is
filed with CRC. This 60-day period may
be extended by the mediator, with the
concurrence of the Director, for not
more than 30 days, if the mediator de-
termines that agreement is likely to be
reached during the extended period. In
the absence of such an extension, medi-
ation ends if:

(1) Sixty days elapse from the time
the complaint is filed; or

(2) Prior to the end of the 60-day pe-
riod, either

(i) An agreement is reached; or

(if) The mediator determines that
agreement cannot be reached.

(f) Unresolved complaints. The medi-
ator shall return unresolved com-
plaints to CRC.

§35.33 Investigations.

(a) Initial investigation. CRC will in-
vestigate complaints that are unre-
solved after mediation or reopened be-
cause the mediation agreement has
been violated.

(1) As part of the initial investiga-
tion, CRC will use informal fact-find-
ing methods, including joint or sepa-
rate discussions with the complainant
and recipient to establish the facts
and, if possible, resolve the complaint
to the mutual satisfaction of the par-
ties. CRC may seek the assistance of
any involved State, local, or other Fed-
eral agency.

(2) Where agreement between the par-
ties has been reached pursuant to para-
graph (a)(1) of this section, the agree-
ment shall be put in writing by DOL,
and signed by the parties and an au-
thorized official of DOL.

(b) Formal findings, conciliation, and
hearing. If CRC cannot resolve the com-
plaint during the early stages of the in-
vestigation, CRC will complete the in-
vestigation of the complaint and make
formal findings. If the investigation in-
dicates a violation of the Act or this
part, CRC will attempt to achieve vol-
untary compliance. If CRC cannot ob-
tain voluntary compliance, CRC will
begin appropriate enforcement action,
as provided in §35.36.
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§35.34 Effect of agreements on en-
forcement effort.

An agreement reached pursuant to
either §35.32(c) or §35.33(a) shall have
no effect on the operation of any other
enforcement effort of DOL, such as
compliance reviews and investigations
of other complaints, including those
against the recipient.

§35.35 Prohibition against intimida-
tion or retaliation.

A recipient may not engage in acts of
intimidation or retaliation against any
person who:

(a) Attempts to assert a right pro-
tected by the Act or this part; or

(b) Cooperates in any mediation, in-
vestigation, hearing or other part of
CRC’s investigation, conciliation, and
enforcement process.

§35.36 Enforcement.

(a) DOL may enforce the Act and this
part through:

(1) Termination of, or refusal to
grant or continue, a recipient’s Federal
financial assistance from DOL under
the program or activity in which the
recipient has violated the Act or this
part. Such enforcement action may be
taken only after a recipient has had an
opportunity for a hearing on the record
before an administrative law judge.

(2) Any other means authorized by
law, including, but not limited to:

(i) Referral to the Department of Jus-
tice for proceedings to enforce any
rights of the United States or obliga-
tion of the recipient created by the Act
or this part; or

(i) Use of any requirement of, or re-
ferral to, any Federal, State, or local
government agency that will have the
effect of correcting a violation of the
Act or this part.

(b) Any termination or refusal under
paragraph (a)(1) of this section will be
limited to the particular recipient and
to the particular program or activity
found to be in violation of the Act or
this part. A finding with respect to a
program or activity that does not re-
ceive Federal financial assistance from
DOL will not form any part of the basis
for termination or refusal.

() No action may be taken under
paragraph (a) of this section until:
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